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Court of Appeals of the District of Columbia 



United States of America, 

District of Columbia, ss: 

Be it remembered that in the Municipal Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the ab<j)ve-entitled 
cause, to wit: 

2 Declaration. 


(Filed April 2, 1929.) 

I 

The plaintiff, August H. Moran, sues the j defendant, 
Washington Railway and Electric Company, a corporation, 
having an office and doing business in the District of 
Columbia, for that at and before the happening of the 
grievances hereinafter set forth, the defendant was and 

1—5036a I 
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still is a corporation 'engaged as a common carrier of pas¬ 
sengers for hire, and controlled and operated a street rail- 
wav and street cars over and noon the streets and avenues 

* i 

of the City of Washington, District of Columbia, and along, 
among other streets Xew York Avenue between Fifteenth 


and Ninth streets, in the northwest section of said City and 
District; that on, to wit, the 26th day of February 1929 the 
plaintiff, August H. Moran, was possessed of a Chevrolet 
automobile which he was driving in a general northerlv 
direction upon Thirteenth street, and was moving and 
operating said automobile through the intersection, cross¬ 
ing or junction of said Xew York Avenue with said street, 
as aforesaid; and at the time and place, aforesaid, the de¬ 
fendant, Washington: Railway and Electric Company, by 
and through its agents, servants, and employees, was oper¬ 
ating and propelling one of its street cars in a general 
northeasterly direction along and upon Xew York Avenue 
toward Thirteenth street, as aforesaid; and the plaintiff 
savs that it then and there, became and was the dutv of 
the defendant. Washington Railway and Electric Company, 
its agents, servants, and employees, so to manage and con¬ 
trol said street car operated as aforesaid, and to maintain 
and keep a proper lookout in the operation and control 
thereof, as to avoid colliding with and damaging plaintiff’s 
automobile and causing injury to the plaintiff therein; that 
it then and there became and was the dutv of the 


3 defendant, its agents, servants, and employees, as 
aforesaid, to operate and propel/ said street car at a 
reasonable, careful and lawful speed as not to collide with 
and damage plaintiff’s automobile and cause injury to 
plaintiff therein; that it then and there became and was 
the duty of the defendant, its agents, servants and em¬ 
ployees, as aforesaid, to give a timely and proper warning 
signal of the approach of said street car toward, into and 
over the intersection,: as aforesaid, as to avoid damage to 
plaintiff’s automobile and injury to the plaintiff in said 
automobile; that it then and there became and was the 


duty of the defendant, its agents, servants, and employees, 
to cause said street car to be brought to a stop and kept at 
a standstill on the west side of Thirteenth street, at the 
intersection, as aforesaid, while the traffic signal lights, at 
said intersection, were against the movement of said street 


3 


Washington railway and electric cc 

i 

car into the intersection, as aforesaid, as provided by Art. 
II, soc. 2, paragraph (/. ) of the Traffic and Motor Vehicle 
Regulations for the District of Columbia, as fallows: 

“Vehicles approaching an intersection cojutrolled by 
traffic lights shall proceed on the green light only, except 
when it changes to amber after the green, provided the 
vehicle can clear the intersection in the 5-secbnds period 
before the change to red. \ (‘hides shall stop! on the red 
light and wait until the red and amber change lo green be¬ 
fore proceeding,” 

as to avoid colliding with plaintiff's automobile and dam¬ 
age thereto and injury to plaintiff therein lawfully operat¬ 
ing said automobile through said intersection Yet, the 
plaintiff, August II. Moran, says that the defendant, Wash¬ 
ington Railway and Electric Company, not wit h 
duties in the premises, did. through its agent 
and employees, negligently, carelessly and unlawfully, fail 
and omit to keep and maintain its said street cair under safe 
and proper control and speed in its approach toward, into, 
and across the intersection, as aforesaid: am] did negli¬ 
gently, carelessly and unlawfully fail ajnd omit to 
4 give a proper and timely warning signaj of the ap¬ 
proach of said street car, toward, into, 
said intersection, as aforesaid: and did neglig 
lessly. and unlawfully fail and omit to stop its 
car on the west side of Thirteenth Street, at the aforesaid 
intersection, and to keep said street car at a standstill 
while the traffic signal lights were against it, aiiid in viola- 


tanding its 
servants. 


and across 
ientlv, care- 
said street 


in Art. II, 
or Vehicle 
aforesaid. 


tion of the traffic regulations made and provided 
sec. 2, paragraph (7c) of the Traffic and Mo 
Regulations for the District of Columbia, as 
while plaintiff was lawfully and with due care on his part 
moving and operating his automobile through the inter¬ 
section, as aforesaid. 

Whereby, as the immediate, direct, and proxijnate result 
of the negligence of the defendant, Washington Railwav 
and Electric Company, its agents, servants, and jemployees, 
as aforesaid, the automobile of the plaintiff was struck 
with great force and violence in said intersection bv the 

v. A % 

defendant’s street car, and said automobile wals damaged 
in the sum of two hundred and eighty-eight ($388.05) dol- 
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lars and five cents, and by reason of the negligence of the 
defendant, its agents, servants and employees, as afore¬ 
said, the plaintiff driving his automobile at the time and 
place, aforesaid, was thrown with great force and violence 
in and about said automobile and was greatlv hurt and in- 
jured and became and was sick, sore, lame and disordered 
and so continued for a long space of time, to wit. from 
thence hitherto, and plaintiff's back suffered numerous 
bruises in the lumbar and sacral region, and the muscles, 
ligaments and tissues of his back, in said region, were 
strained and sprained and otherwise permanently injured, 
by reason whereof the plaintiff has been seized with severe 
headaches, has suffered with insomnia, with extreme ner¬ 
vousness and neurasthenia of a serious and permanent 
nature, and plaintiff received permanent and lasting 
5 injuries to his ispine and nervous system and brain 
and mind, and plaintiff by reason of his said injuries 
has suffered great physical and mental pain and anguish all 
of which have continued thence hitherto, and the plaintiff 
by reason of his said injuries has lost and will be compelled 
to lose large earnings and emoluments which he otherwise 
could have earned. And plaintiff was compelled to lay out 
and expend large sums of money for medicines and medical 
attention, and will in the future be required to lay out and 
expend large sums of! money, all in and about an endeavor 
to be healed and cured of his injuries, as aforesaid, to the 
damage of the plaintiff in the sum of seven hundred ($700) 
dollars, and the plaintiff claims damages against the de¬ 
fendant in the sum of nine hundred and eightv-eight dol- 
lars and five cents ($988.05), besides cost of this action. 

Count II. 

The plaintiff, August H. Moran, sues the Washington 
Railway and Electric Company, a Corporation, having an 
office and doing business in the District of Columbia, for 
that at and before the happening of the grievances herein¬ 
after set forth, the defendant was and still is a corporation 
engaged as a common carrier of passengers for hire, and 
controlled and operated a street railway and street rail¬ 
way cars over and upon the streets and avenues of the City 
of Washington, District of Columbia and along, among 
other streets, New York Avenue between Fifteenth and 
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Ninth streets, in the northwest section of said City and Dis¬ 
trict; that on, to wit, the 26th clav of February 1929 the 
plaintiff, August H. Moran, was possessed of a Chevrolet 
automobile which he was driving in a general northerly 
direction in an- upon Thirteenth street, and! was moving 
and operating said automobile through the i intersection, 
crossing or junction of said New York Avenjue with said 
street, as aforesaid; and at the time and!place, afore- 
6 said, the defendant, 'Washington Railway and Elec¬ 
tric Company, by and through its agents, servants, 
and employees, was operating and propelling one of its 
street cars toward Thirteenth street, northwest, in and 
along New York Avenue, northwest, in a general north¬ 
easterly direction, as aforesaid; and the plainjiff says that 
it then and there became and was the duty of tljie defendant, 
Washington Railway and Electric Company! its agents, 
servants, and employees, so to manage and control its said 
street car, operated as aforesaid, and to so ijiaintain and 
keep a proper lookout in the operation and control thereof, 
as to avoid colliding with the automobile operated by the 
plaintiff and damage thereto and injury to the plaintiff in 
said automobile, as aforesaid: yet, the plaintiff says that 
the defendant, Washington Railway and Electric Company, 
notwithstanding its duties in the premises, did! through its 
agents, servants, and employees, so negligently, carelessly 
and recklessly operate, manage, and control its said street 
car. so operated as aforesaid, and did so negligently, care¬ 
lessly and recklessly fail and omit to keep a proper lookout 
in the operation thereof, in that it, by and through its 
agents, servants, and employees, negligently! carelessly, 
and recklessly drove and propelled said street |ear into and 
against the automobile operated by the plaintiff, and in 
which the plaintiff was driving, as aforesaid, not/iwith- 
standing the fact that said defendant, its agents, servants, 
and employees, saw or in the exercise of due care, could 
have seen the peril of the plaintiff’s automobile and of the 
plaintiff himself, and could have prevented tin? said street 
car from colliding with and against said automobile, as 
aforesaid, and against the plaintiff therein, and by reason 
of the negligence, carelessness and recklessness of said 

c o 

defendant, its agents, servants, and employees, the said 
street car did run into and collide with said antbmobile and 
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the plaintiff therein with uroat force* and violence; 

7 and hv reason of tin* negligence, carelessness and 
recklessness of said defendant, iis agents, servants, 

and employees, tlu* plaintiff's automohile was greatly dam¬ 
aged in the sum of two hundred and eighty-eight dollars 
and five cents ($288.07)). and the plaintiff sustained serious 
injuries by being thrown with great force* and violence by 
the impact of said street car with said automobile and the 
consequent hurling of said automobile against a large tree 
at or near the intersection at the time and place, aforesaid, 
and the plaintiff was greatly hurt and injured and became* 
and was sick, sore, lame and disordered and so continued 
for a long space of time, to wit, from thence hitherto, and 
plaintiff's back suffereel numerous bruises and contusions 
in and about the llesh. muscles, bones, tissues and lig-ments, 
and proelueed a severe ecehumosis in and about his back 
and spine in tin* lumbar and sacral region of his back: that 
the saiel ligaments, muscles, tissues and back were other¬ 
wise permanently injured, and tin* plaintiff has suffered 
from loss of sleep, nervousness, neurasthenia, loss of ap¬ 
petite of a serious and permanent nature, and has suffered 
permanent and lasting injuries in his spine and nervous 
system and brain and mind, and plaintiff by reason of his 
said injuries has suffered great physical and mental pain 
and anguish all of which have continued from thence 
hitherto, and plaintiff by reason of this said injuries has 
lost and will be compelled to lose large earnings and emolu¬ 
ments which he otherwise could have earned. And plain¬ 
tiff was compelled to 'lay out and expend large sums of 
monev for medicines and medical attention, and will in the 
future he required to lay out and expend large sums of 
money for medicines and medical attention, all in and about 
an endeavor to be healed and cured of his injuries, as afore¬ 
said, to the damage of the plaintiff in the sum of seven 
hundred ($700) dollars, and tin* plaintiff claims damages 
against the defendant, Washington Railway and 

8 Electric Company in the sum of nine hundred and 
eighty-eight dollars and five cents ($988.0;")), besides 

costs. 


(Sgd.) 


C. A. THOMPSON. 

A t f n me?/ fo r PI a inti If. 
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i 

• 1 

Bill of Particulars. 

(Filed April 2, 1929.) I 


To damage to one Chevrolet automobile belonging to 
plaintiff, in the above-entitled cause of action, caused by 
defendant's street car colliding with and demolishing same 
on or about February 26th, 1929 at 13th street and New 


York Avenue, N. AW, Washington, 1). C., as follows: 
Furnish and install: 

Right front wheel. 

Left front wheel. j . 

Left front hub and flange.1 . . . . 

Left front spindle... 

Pitman arm . 

Brake shaft lever. .. 

Right front spring. 

Tie rod. | . . . . 

Headlamp tie bar.j . . . . 

Right front fender . ..j . . . . 

Left front fender. J ... . 

Two front fender brackets.j . . . . 

Left side shield. 

Left running board. 

Left rear fender.. 

Two bumper brackets.. J . . . 

Left front brake flange. 

Right frame cover.. 

Tire rim . 

Inner tube 30 x 4.50 .. 


$5.40 

5.40 
3.75 

3.25 

1.50 
.75 

6.85 

3.00 

2.50 
10.75 
10.75 

2.00 

5.00 

4.25 
7.00 
2.50 
2.00 

1.25 
2.50 

2.40 


Bolts, nuts, and mise. parts. 

Remove, reset and re-install front axle and! 
wheels ..I 


line 


Straighten brake rods ..j. . . . 

Straighten both sides of frame.. 

Straighten running board brackets. 

Straighten hood . 

Straighten radiator slmel- . 

Straighten left rear body panel and wheel housing. 
Straighten left front and left rear door panelsj and 
frame .i. . . . 


3.00 

10.00 

2.00 

19.50 

.75 

3.00 

3.00 

10.00 


29.50 
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Repair both left door locks. 

Repair left body post. 

Repair left top bracket. .. 

Straighten front dust shield . 

Straighten front bumper . 

Straighten left rear bumperette.. . 

Straighten right side shield 
Repair front brake mechanism 
Line up radiator 

Install new top and hack cover and moulding 
Repair left body sill 

Remove and re-install necessary upholstery 


3.50 
G.00 

1.50 

1.50 

2.25 

1.25 

1.75 

2.75 

3.50 
50.00 
12.00 

0.00 


(Continued") 


$258.55 



Brought forward.$258.55 

Refinish and straighten panels and parts 20.50 


Total damage.$288.05 

(Sgd.) C. A. THOMPSON, 

, Attorney for Plaintiff. 

Plea. 

(Filed April 23, 1029.) 

Now comes the defendant bv its attorneys in the above 
entitled cause and for plea to the declaration filed therein 
and to each count thereof says: 

1. That it admits it is a corporation and a common ear¬ 
lier of passengers within the District of Columbia and was 
operating one of its said cars at the time and place alleged 
in said declaration, but it denies each and every other al¬ 
legation in the said declaration contained. 

2. For a further plea to the said declaration the said 
defendant says that it admits it is a corporation and a 
common carrier of passengers within the District of Colum¬ 
bia and was operating one of its said cars at the time and 
place alleged in said declaration, but it denies each and 
every other allegation in the said declaration contained. It 
avers that while the said street car was crossing New York 
Avenue at Thirteenth Street and was about three-fourths 
of the way across the intersection, the automobile pro- 
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ceeded to cross Xew York Avenue in front o^‘ the street car 

when the red light was against him and thajt he drove im- 

w ^ .1 

mediately in front of the defendant’s said istreet car and 
in such close proximity thereto that it was '(impossible for 
the defendant to prevent the said collision, and because 
thereof the loss and injury complained of by the plaintiff, 
if anv, is the result of plaintiff's negligence.! 

H. W. KELLY, 

H. M. KljlYSER, 

Attorneys fot\ Defendant. 

10 Joinder in Issue. 

(Filed April 22, 1929.) 

Xow comes the plaintiff, August Ii. Moran! by his attor¬ 
ney, and joins issue upon the plea of the defendant filed 
herein. 

CLAUDE A. THOMjPSOX, 

Attorney for Plaintiff. 

I 

Verdict. j 

(May 28, 1929. Min. 36, Page 48jT.) 

Comes now the parties hereto and a jury of eleven good 

and lawful men of this District, to wit, Gejdeon Yowell, 

John Ii. Parater, John Lane Johns, Parke PL Jones, Geo. 

Leavitt, Hugh E. Reid. William W. Lighjtbown, John 

Schmutzer, John M. Talbot, Horace S. Thornei J. Harrison 

Fanciulli, it being agreed by the parties thereto, and their 

respective attorneys of record, that this caus<]* be tried by 

the said eleven jurors, who are duly sworn ito well and 

trulv trv the matters of difference herein betwejen the plain- 

I 1 

tiff and defendant, and after this cause is given to the jury 
in charge they upon their oath say they tind! in favor of 

ars, ($500). 
nt, that the 
quiry as to 


the plaintiff in the sum of five hundred dollj 
Thereupon on motion of attorney for defend? 
jury be polled, each juror upon individual ii 
his verdict answers, “For plaintiff.’' 


Motion for Neie Trial 

(Filed June 1, 1929.) j 

j 

Xow comes the defendant, bv its attornevs, ijn the above 
entitled can^e, and moves the Court to grant it|a new trial 
therein, and for reason says: 
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1. Because the evidence shows the plaintiff to be guilty 
of contributory negligence as a matter of law. 

2. Because there was no evidence of personal injury. 

3. Because the verdict is excessive. 

4. Because the verdict is contrary to the law and cvi- 
deuce. 

H. AY. KELLY, 

H. M. KEYSER, 

A1torneys for Defendauf. 

11 Mr. Claude A. Thompson, 

Munsey Bldg.. 

'Washington. B. C.: 

Please take notice that the foregoing motion will be called 
to the attention of the Court on 'Wednesday June 5th, 1929, 
at 10 o'clock a. m., or as soon thereafter as counsel can be 
heard. 


(Sgd.) IT. AY. KELLY, 

(Sgd.) H. M. KEYSER, 

Attorney* for Defendant . 

Receipt of the foregoing Motion acknowledged this day 
of June, 1929. 


Attorneys for Plaintiff. 
Motion for .1 ml ament Son Obstante Verdict o. 


(Filed June 1, 1929.) 


Xow comes the defendant, bv its attorneys, and moves 
the Court to render a judgment for the defendant in the 
above entitled cause, notwithstanding the verdict rendered 
for the plaintiff for Five hundred Dollars ($500) therein, 
and for reason savs: 

1. The evidence showed the plaintiff to be guilty of con- 
iributorv negligence as a matter of law. 


(Sgd.) II. AA 7 . KELLY, 

(Sgd.) H. M. KEYSER, 

Attorneys for Defendant. 


WASHINGTON RAILWAY AND ELECTRIC COJ 11 

Mr. Claude A. Thompson, 

Mmiscv Building, 

Washington, D. (h : 

Please* lake notice that the foregoing Motion will be called 

to the attention of the Court on Wednesdav June 5th, 1929, 

’ 1 

at 10 o'clock a. in., or as soon thereafter as coulnsel can be 

* i 

heard. 

(Sgd.) H. W. KELliY, 

( Sit'd. ) II. M. KEY&ER, 

Attorneys for Defendant. 


Receipt of the foregoing Motion acknowledged this — 
dav of June, 1929. 


Attorneys for Plaintiff. 

12 Minute Entry. 

(June 25, 1929. Min. 43, Page 55.) 

Upon consideration of the motion of defendant filed 
herein, by its attorney of record, for judgment non obstante 
verdict o, it is ordered that said motion be, and the same is 
hereby granted, and the motion for a new trial overruled, 
and the verdict of the jury rendered herein bn May 28, 
1929, is hereby set aside and vacated and judgment for de¬ 
fendant ordered. Wherefore it is considered that plaintiff 
take nothing by this action, defendant go hence without day, 
be for nothing held, and defendant recover its costs of de¬ 
fense, and have execution thereof. 

i 

Assignment of Errors. j 

(Filed August 13, 1929.) 

Tlie Plaintiff alleges that the Municipal Comjt erred: 

1. In refusing to enter judgment upon the jury verdict in 
favor of the plaintiff in the above-entitled cause of action. 

2. In sustaining the motion of the defendant for judg¬ 
ment non obstante veredicto, and the entering of judgment 
for the defendant in the above-entitled cause or* action. 

(Sgd.) CLAUDE A. THOMPSON, 

Attorney for j Plaintiff. 


12 


AUGUST II. MORAN VS. 


Service of copy of the foregoing notice of assignment of 
errors accepted this 13th dav of August, A. D., 1929. 

(Sgd.) * H. W. KELLY, 

(Sgd.) ! II. M. KEYSER, 

Counsel for Defendant. 


13 Design at ion o f Record. 

(Filed August 13,1929.) 

Now comes August H. Moran, the Plaintiff in Error in 
the above-entitled cause and designates the parts of the 
record which he desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Declaration and Bills of Particulars. 

2. Plea. 

3. Joinder of Issue. 

4. Memorandum of Jury Verdict. 

5. Motion for New Trial. 

6. Motion for Judgment Non Obstante Veredicto. 

7. Copy of order of trial judge overruling motion for a 
new trial and sustaining motion for Judgment Non Obstante 
Veredicto. 

8. Memorandum of judgment entered for defendant. 

9. Assignment of Errors. 

10. This designation of Record. 

(Sgd.) CLAUDE A. THOMPSON, 

Attorney for Plaintiff. 


Service of copy of the foregoing notice of designation 
of record accepted this 13th dav of August, A. D., 1929. 
(Sgd.) ’ H. W. KELLY, 

(Sgd.) I H. M. KEYSER, 

Counsel for Defendant. 


14 United States of America, ss: 

The President of the United States to the Honorable Mary 
O’Toole, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
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Municipal Court, before you, between August | H. Moran, 
plaintiff, and Washington Railway and Electrii Company, 
a Corporation, defendant, Xo. A-6014, a manifest error 
hath happened, to the great damage of the sajd plaintiff, 
as by his complaint appears. We being willingj that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send, the record 
and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals to the District oi Columbia, 
together with this writ, so that you have the ^ame in the 
said Court of Appeals, at Washington, within 2d days from 
the settling of the bill of exceptions, or within! such addi¬ 
tional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further [to be done 
therein to correct that error, what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 5th day of |August, in 
the year of our Lord one thousand nine hundred and twenty- 
nine. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W\ HODGES,', 

Clerk of the Court of Appeals 

of the District of Columbia. 
By MONCURE BURKE, ! 

Deputy Clerk. 

i 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Aug. 5,1929, Municipal Coupt, District 
of Columbia. 
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15 Municipal Court of the District of Columbia. 

United States of America. 

District of ('olumbia, ss: 

I, Blanche Xeff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein tiled, copy of which is made part of this 
transcript, in Cause, At Law, Xo. A-(i014, wherein August 
H. Moran, is plaintiff, and the Washington Kailway and 
Electric Company, a corporation, is defendant, as the same 
that remains upon the tiles and of record in said Court. 

In testimonv whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of August, 1929. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE XEFF, 

Clerk. 

By JNO. T. HICKS, 

Assistant Clerk. 

Endorsed on cover: In error to the Municipal Court. 
Xo. 5036. August II. Moran, plaintiff in error, vs. Washing¬ 
ton Railway and Electric Company, a Corporation. Court 
of Appeals, District of Columbia. Filed Aug. 21, 1929. 
Henry W. Hodges, Clerk. 


(9092) 
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IN THE 


Court of Appeals, district of Columbia 

April Term, 1929. ! 

_ 

No. 5036. | 

1 

— 

August H. Moran, Plaintiff in Error, 

■ 

vs. 

i 

Washington Railway and Electric Company, a 

i 7 

Corporation, Defendant in Error. 

i 

In Error to the Municipal Court of the District of 

Columbia. 

[ 

No. A6014. j 

— 

BRIEF FOR PLAINTIFF IN ERROR. ! 

I. i 

| 

STATEMENT OF THE CASE. 

Plaintiff in Error, hereinafter called the plaintiff, 
sued the Defendant in Error, hereinafter called the 
defendant, to recover damages to his automobile and 
for injuries to his person, caused by the negligence of 
the defendant in operating its street car on NewjYork 


o 


Avenue across Thirteenth Street at the intersection ol' 


said Avenue in the City of Washington, District of 
Columbia, in violation of a traffic regulation con¬ 
trolling the movement of vehicles at that place, where 
synchronized signal lights were in operation, and 
colliding with plaintiff’s automobile driven by him. 


(R. p. 3.) 

The case was tried to a jury and a verdict was found 
for the plaintiff in the sum of five hundred dollars. 
(R. p. 9.) 

The defendant filed two motions (R. p. 9, 10), as 
follows: 


I. A motion for a new trial based upon several 
grounds, the first of which being: 

1. “Because the evidence shows the plaintiff 
to be guiltv of contributorv negligence as a matter 
of law." 

This motion for a new trial was overruled. (R. 

p. ii.) 

II. A motion for judgment non obstante veredicto 
(R. p. 10) based solely upon the ground: 

1. “The evidence showed the plaintiff to be 
guilty of contributory negligence as a matter of 
law. ’ 7 

This motion for judgment non obstante veredicto 
was sustained and judgment entered for the defendant. 
(R. p. 11.) 


II. 

ASSIGNMENT OF ERROR. 

The plaintiff respectfully submits that the Court 
erred: 


I 


1. In refusing to enter judgment upon the veijdict 
of the jury in favor of the plaintiff for!five 
hundred dollars. (R. p. 9) 

2. In sustaining defendant’s motion for judgrpent 
non obstante veredicto , and ordering entry of 
judgment for defendant. (R. p. 11.) 

| 

ARGUMENT. I 

i 

It is respectfully argued that the trial couilt in 
sustaining the motion for judgment non obsiante 
veredico and ordering entry of judgment for defen¬ 
dant denied to plaintiff the right to trial by jury 
guaranteed to him bv the Seventh Amendment to the 
Constitution of the United States, and Section 3, of 
the Municipal Court Act of March 3, 1921, 31 ptat. 
1310, District of Columbia Code, p. 522. ! 

The Seventh Amendment declares: 

“In suits at common law, where the value in 
controversy shall exceed twenty dollars, the j/ight 
to trial by jury shall be preserved, and no | fact 
tried by a jury shall be otherwise re-examined in 
any court of the United States, than according to 
the rules of the common law.” | 

i 

Judges of the Municipal Court derive their power 
to entertain retrospective motions from the Municipal 
Court Act, above referred to, and which provides 1 : 

! 

“That hereafter when the value in controversy 
in any action pending in said Municipal Court 
shall exceed $20, * * * either party may demand a 
trial by jury. The trial judge shall conductl such 
jury trial and according to the practice and jjroce- 


| 
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dure now obtaining, or as hereafter modified, in the 
Supreme Court of* the District of Columbia, and 
shall have the same power to instruct juries, set 
aside verdicts, arrest judgments and grant new 
trials as said Supreme Court.” 

The above Act limits the powers of the judges of 
the Municipal Court, conferring upon them only such 
authority as is possessed by judges of the Supreme 
Court of the District of Columbia. Therefore, the 
Seventh Amendment to the Constitution of the United 
States which limits the powers of the Supreme Court 
in considering retrospective motions only in accord 
with the rules i of the common law, applies with equal 
force to the Municipal Court. 

The Supreme Court of the District of Columbia is 
a court of the United States, D. C. Code, Sec. 61, and, 
as such, is bound by the Seventh Amendment to the 
Constitution of the United States, which in part 
declares: 


44 * * * no fact tried by a jury shall be 

otherwise re-examined in any court of the United 
States than according to the rules of the common 
law. ’ ’ 

It is submitted that at common law the office of the 
motion for judgment non obstante veredicto is for* the 
sole use of the plaintiff in attacking a verdict as not 
being consistent with the pleaded admissions of the 
defendant. 

Slocum v. New York Life Ins. Co., 228 U. S., 
364, 381-2. 

33 C. J., 1178, Sec. 112. 


0 


i 

I 


! 

j 

In Slocum v. New York Life Ins. Co., supra, ;iit page 
382, the Court citing numerous authorities concludes 
on this question as follows: 

: | 

“Thus, it will be perceived that the rides of 

common law, permitting judgment non obstante 
veredicto and the arrest of judgment on a \[erdict, 
did not embrace cases like the present, blit only 
those in which the pleadings presented no material 
issue requiring a trial or verdict.” 

In Tidd’s Practice, 1796 Ed. at p. 333, quoting a 
number of then ancient cases, it is said: 

I 

“Where a plea confesses the action, anil does 
not sufficiently avoid it, judgment shall be! given 
on the confession without regarding a verdict for 
the defendant, which is called a judgment non 
obstante veredicto.” j 

A judicial review of facts once passed upon by a 
jury, and the entry of judgment non obstante veredicto 
upon such review is violative of the Seventh Amend¬ 
ment to the Constitution of the United States as not 
being in accord with the rules of the common law. 

Slocum v. New York Life Ins. Co., 228 jlL S., 
364, 382-400. 

Pederson v. D. L. & W. R. Co., 229 U. Si, 146, 
-153 

Young v. Central R. Co., 232 U. S., 602, 603-604. 

It is respectfully submitted that a motion for |judg¬ 
ment non obstante veredicto is at common law always 
based upon the merits of the pleadings and, therefore, 
the trial Court erred in sustaining the defendant’s 
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motion and entering judgment for the defendant; and 
that the action of the trial Court should be reversed 
and judgment ordered for the plaintiff upon the find¬ 
ings of the jury. 

Claude A. Thompson, 
Attorney for Plaintiff in Error. 

Washington, D. C. 

October 25, 1929. 
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Jn tire QInurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1929. 
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• No. 5036. 

i 

AUGUST H. MORAN, PLAINTIFF IN ERROR, 

VS. 

WASHINGTON RAILWAY AND ELECTRIC 
COMPANY, A CORPORATION, DEFENDANT 
IN ERROR. 


IN T ERROR TO THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA. 


BRIEF OF APPELLEE. 

PRELIMINARY. 

In this brief for convenience, the parties fo this 
appeal will be referred to as “Plaintiff” and “Defendant,” 
this being in accord with their alignment in thq Court 
below. 

STATEMENT. I 

The plaintiff sued the defendant for damages to 
his automobile and for injuries to his person, \ in the 
Municipal Court, alleging negligence against the de¬ 
fendant. The plea of the defendant denied negligence 
on its part and averred negligence on the part! of the 
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plaintiff. The case was tried before a jury. At the 
conclusion of all the testimony, the defendant made a 
motion for a directed verdict, on the ground that the 
plaintiff was guilty of negligence as a matter of law. 
The motion was overruled and an exception granted. 
The iurv brought in a verdict for $500. The defendant 
filed a motion for judgment non obstante veredicto. 
This motion was heard and the same was granted. 
There was no exception taken to the granting of this 
motion. The plaintiff filed a petition for a writ of 
error, to which he attached his Exhibit B, setting 
forth hi< view of the evidence. The petition attacked 
the power of the Court in granting defendant’s motion 
for judgment ndn obstante veredicto, and then ap¬ 
parently urged that in the event the Court had the 
power to grant said motion, the evidence in the case 
did not justify such action, or else there could have 
been no necessity for plaintiff's Exhibit B. 

POINT I. 

No Objection Made to the Court’s Ruling and No 

Exception Requested. 

It is respectfully urged that the Municipal Court 
of the District of Columbia is purelv a statutory court 

1 4/ V 

and has only such jurisdiction and authority as is 
granted it by the statutes creating it. Appeals from 
the Municipal Court are abolished and the same Act 
which abolished said appeals provided how a case 
from the Municipal Court may be reviewed by this 
Court. 

The Act approved March 3, 1921, 41 Stats, at L. 
p. 1310. Section 12, provides: 

“Sec. 12. That hereafter no appeal shall lie 
from the Municipal Court to the Supreme Court 
of the District of Columbia. If in any case in 


the Municipal Court an exception is taken by 
any party to any ruling or instruction of the court 
on matter of law the exception shall be reduced to 
writing and stated in a bill of exceptions with 
so much of the evidence as may be material to the 
question or questions raised , and such hill of 
exceptions shall be settled and signed by the 
judge within such time as may be prescribed 
by the rules of said court. Any party aggrieved 
by any final judgment of said court may seek 
a review thereof by the Court of Appeals of 
the District of Columbia by petition under oath 
setting forth conciselv but clearlv and distinctlv 
the nature of the proceeding in said j court, 
the trial and judgment therein and the particular 
ruling or instruction upon matter of law to\ ichich 
exception has been taken, said petition to be 
presented to any justice of the Court of Appeals 
within ten days after the entry of such judg¬ 
ment and with such notice to the opposite party 
as may be required by rules of said Court of 
Appeals. . .* .” (Italics ours.) 


It is respectfully urged that this Court has nq juris¬ 
diction to review a judgment from the Municipal Court 
other than through the statutory authority, and this 
statute should be strictly construed, and unless its 
provisions have been complied with this Court j would 
have no power to modify or review the said Municipal 
Court’s judgment. The record shows that the plaintiff 
made no objection to the Court’s granting the defend¬ 
ant’s motion, and that he requested no exception to 
the Court’s ruling on defendant’s motion. If such 
objection and exception had been made, the | Court 
would have had an opportunity to modify its [ruling. 
Because of plaintiff’s failure to comply with tlje pro¬ 
visions of the statute, this Court should dismiss the 
writ of error granted herein and affirm the judgnjient of 
the court below. 
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POINT II. 

Is Judgment Non Obstante Veredicto Available for 

the Defendant in Any Case? 

Since the transcript of record shows no bills of ex¬ 
ception, it must be assumed that if the motion for 
judgment non obstante veredicto is available for the 
defendant in any case, it must be available in this 
case, as the plaintiff has made no effort to show the 
contrary, and the lower court’s ruling must be assumed 
to be correct. 

The defendant has been unable to find anv case in 
this jurisdiction on this question. 

Section l'l of the Act of Congress changing the 
name and jurisdiction of the Municipal Court, ap¬ 
proved March 3, 1921, 41 Stats, at L., p. 1310, provide*: 

“That the said Municipal Court, sitting in 
banc, shall have power to prescribe fees and 
co*ts, including the fee to be paid for a jury 
trial, to make rules of practice, pleading, and 
procedure, not inconsistent with law, and to modify 
and change the same from time to time, to 
insure the proper administration of justice. 
Section 1109 of the Code of Law for the District 
of Columbia relating to fees, shall not apply 
to said Municipal Court.” (Italics ours.) 

Rule 10. Section 1, page 7 of the Municipal Court 
rules provides for the granting of a motion for judg¬ 
ment non obstante veredicto. The form provided for 
minute entrv shows that the Court intended the said 

V 

motion to be a remedy for both plaintiff and defendant 
in a proper case. The entry made in the docket below 
of the granting of this motion in this cause, followed 
that form. If this rule of pleading is not inconsistent 
with the law, the judgment of the lower Court should 
be affirmed. 
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The further fact that, plaintiff failed to except and 
file a bill of exceptions in the transcript of ljecord, 
indicates that he then felt the Court was corrbct in 
granting the motion in this case, assuming the Court 
had the power to grant the same. The record [shows 
that the Court should have directed a verdict fj)r the 
defendant in the first instance, and as to which plaintiff 
would have had no ground to complain. No\f not¬ 
withstanding what is tantamount to an admission on 

. 1 

the part of the plaintiff that he had no case in the 
first instance, yet he says he should be entitled to a 
verdict because of the technical rules of pleading gen¬ 
erally applicable, which prevented the Court J from 
granting the relief that the evidence in the case paused 
the Court to think proper. If for no other reason, 
it is respectfully urged this judgment should be affirmed 
bv this Court, because if there has been error committed 

V / 

bv the lower Court, it is harmless error. 

Assuming that the old strict common law usa£e was 
that a motion for judgment non obstante verdicto was 
a remedy for the plaintiff’s benefit solely an<| only 
properly made where the defendant had a verdict, 
and where on the face of the pleadings the verdict could 
not rest, it would necessarily have to be for the plaintiff. 
This common law usage has been extended in j many 
jurisdictions to cases where on the evidence ! either 

’ . . . i 

party is clearly entitled to judgment because the facts 
which the evidence fails to establish could not iij point 
of substance constitute a legal cause of action, jor de¬ 
fense, or that if a new trial were granted a different 
result would not be reached. 

This principle of law is laid down in 15 R. C. L., 
Sections 45 to 50, both inclusive. Also note 'in 12 
L . R. A. ( N. S.), 1023. Kirk vs. Salt Lake City , 
32 Utah, 143, 89 Pac., 458. It would seem there 
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could be no objection to this rule ns same is based on 
sound principles. 

In the case of Spangenberg vs. Christian , 18G N. W., 
700, 151 Minn., 356, it was held that one who has not 
moved for a directed verdict before the case was sub¬ 
mitted to the jury, is not in a position to claim error 
on appeal because the court below refused to order 
judgment notwithstanding the verdict. 

See also Standard Brewing Co. vs. Knapp Co., 79 
Pa. Super. Ct., 252. 

In the case of Glennon vs. Erie R. Co., 86 App. Div., 
397, 83 X. Y. Supp., 875, which was affirmed without 
opinion in 180 X. Y., 562, a judgment non obstante 
veredicto was sustained because of failure of proof 
upon the plaintiff’s part, notwithstanding a general 
verdict of the jury in his favor. 

In Pennsylvania it is the practice to submit the 
case to the jury with directions to find a verdict for 
the plaintiff, and to permit the defendant to reserve 
the question whether there was any evidence on which 
the plaintiff could recover, and if not, afterwards to 
render a verdict ,non obstante veredicto. Holland vs. 
Kindregan, 155 Pa., 156, 25 Atl., 1077; Fisher vs. 
Scharadin, 186 Pa., 565, 40 Atl., 1091. 

It is conceded that the Pennsylvania cases are based 
on statute, but they are cited for the reason that the 
rule of the lower Court was passed pursuant to Act of 
Congress, as discussed previously. 

In Id R. C. Lv, page 60S, paragraph 48, the state¬ 
ment is made that it seems in some states the courts 
have without legislative assistance but by their decisions, 
relaxed the common law rule, and in certain instances 
have made the motion applicable to both of the parties 
litigant. 

It is respectfully submitted that the Court had the 


power to grant a motion for judgment non obstante 
veredicto and that the judgment in this case shojild be 
affirmed. 

S. R. BOWEN, 

H. W. KELLY, 

Attorneys for 

Washington Railway & Electric Company. 



